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A. IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Said Mabruk, the appellant below, seeks review of the appended

Court of Appeals decision in State v. Mabruk, noted at  Wn. App. 2d

_ ,2018 WL 3026101, No. 76155-2-1 (Jun. 18, 2018).

B. ISSUE PRESENTED FOR REVIEW

Does forced representation by an attorney who does not meet the
minimum qualifications under the pertinent standard of indigent defense
(SID) deprive a defendant of qualified counsel?

C. STATEMENT OF THE CASE

The State charged Mabruk with one count of first degree child
molestation, one count of second degree child molestation, one count of
unlawful imprisonment, and three counts of fourth degree assault. CP 85-87.

The molestation charges arose from the allegations of Mabruk’s
daughter, W.I. W.IL turned 12 years old in November 2014 . CP 85. W.IL
testified Mabruk touched her breasts and vulva on multiple occasions. 1RP!
919-21. W.IL also stated Mabruk would touch his “private part” with her

“private part.” 1RP 924-27, 947.

! Consistent with the briefing below, the reports of proceedings are referenced as
follows: 1RP-—consecutively paginated transcripts of September 26, 27, 28, 29
and October 3, 4, 5, 6, 10, 11, 12, 13, and 17, 2016; 2RP—September 26, 2016;
3RP—October 18, 19 and December 2, 2016.



The unlawful imprisonment charge also related to W.I. CP 86.
According to W.I and her siblings, Mabruk would accuse them of stealing
money and tie their hands behind their backs. 1RP 858-60, 907, 659-60,
981-82. This happened to W.I. more than once. 1RP 863, 907-08, 911-12,
958-59. The fourth degree assault charges related to W.I.’s siblings, who
testified Mabruk would step on their hands or arms and hit them multiple
times with an open hand or fist. 1RP 858, 861-62, 905, 908, 956, 980-81.

At trial, Mabruk was represented by a two-attorney team. When lead
counsel became ill during jury selection, second chair defense counsel
agreed to proceed by questioning individual jurors regarding jury
questionnaire responses.

When voir dire of the entire venire was to commence the following
day and lead counsel remained unavailable due to illness, second chair
counsel asked for a recess. 1RP 377. She stated she had never tried a class
A felony or an adult sex case. 1RP 377. She stated, “That is why, in
addition to the complexity of the case and a client who has never been in the
system before and a client who doesn’t speak English, those are the reasons
why co-counsel was assigned to help me with this case.” 1RP 377-78.
Thus, counsel asserted she was not qualified under the pertinent indigent

defense standards to handle the case on her own. The trial court denied



defense counsel’s request, noting that she had tried other felony cases. 1RP
378-80.

Lead counsel was out sick again the following day. 1RP 530.
Second chair counsel reached an agreement with the State to finish voir dire
but recess until the following day to begin the substantive phase of trial; the
trial court assented to this request. 1RP 531-32.

The jury returned guilty verdicts on counts. CP 166-71; 3RP 6-10.
The trial court imposed an indeterminate sentence of 171 months to life for
the first degree child molestation conviction. CP 189, 208. The court
imposed concurrent sentences of 102 months for the second degree child
molestation conviction, 43 months for the unlawful imprisonment
convictions, and 364 days for each of the fourth degree assault convictions.
CP 181-82, 188-89, 207-08.

Mabruk appealed. CP 202-03. He contended in part that forcing
counsel to provide with trial despite noncompliance with indigent defense
standards deprived him of qualified counsel, necessitating reversal. Br. of
Appellant at 11-18. The Court of Appeals rejected Mabruk’s argument,
essentially holding that the standards for indigent defense are completely

toothless.



D. ARGUMENT
REVIEW IS NECESSARY TO ADDRESS THE CONFLICT
BETWEEN THE STANDARDS OF INDIGENT DEFENSE AS

WRITTEN AND THEIR APPLICATION BY THE APPELLATE
COURTS

Mabruk’s second chair counsel recognized she was not qualified
under the SID to handle a portion of the trial without the presence of lead
counsel. 1RP 377-78. By forcing counsel to proceed notwithstanding the
indigent representation standard, the trial court deprived Mabruk of counsel
for a portion of his trial.

The applicable SID for adult sex offense cases provides:

Fach attorney representing a client in an adult sex
offense case shall meet the following requirements:

1. The minimum requirements set forth in Section 1
and Section 2(C); and

1. Has been counsel alone of record in an adult or
juvenile sex offense case or shall be supervised by or consult
with an attorney who has experience representing juveniles
or adults in sex offense cases.

SID 14.2(D) (emphasis added).2

2 As referenced in this standard, SID 14.2(C) requires at least one year of
experience as a prosecutor, public defender, or private criminal defense attorney,
and experience trying a significant portion of a class C felony case. SID 14.1,
also referenced in SID 14.2D), lists overall qualifications for all indigent defense
attorneys, which include licensure to practice law and familiarity with statutes,
courts rules, constitutional provisions, case law, the rules of professional conduct,
and the Washington State Bar Association’s Performance Guidelines for
Criminal Defense Representation. SID 14.1 also requires familiarity with the
consequences of criminal convictions (such as immigration and civil
commitment proceedings), mental health issues and the need to obtain expert



Court rules are interpreted as though drafted by the legislature. State

v. Wittenbarger, 124 Wn.2d 467, 484, 880 P.2d 517 (1994). When the

legislature uses the word “shall,” Washington courts presume that the
provision in question is mandatory and operates to create a duty rather than

to confer discretion. See, e.g., State v. Blazina, 182 Wn.2d 827, 838, 344

P.3d 680 (2015); State v. Bartholomew, 104 Wn.2d 844, 848, 710 P.2d 196

(1985); Crown Cascade, Inc. v. O’Neal, 100 Wn.2d 256, 261, 668 P.2d 858

(1983). “It is only where a contrary legislative intent is shown that ‘shall’
will be interpreted as being directory instead of mandatory.” Bartholomew,
104 Wn.2d at 848.

Because SID 14.2(D) uses the word “shall” to set forth the minimum
qualifications for indigent defense counsel in adult sex cases, and because
there is no indication of any contrary intent in the provision, SID 14.2(D)
creates a mandatory obligation.

Defense counsel stated she was not qualified under SID 14.2(D)
because she had never tried a sex case. Although she had been supervised
by more experienced lead counsel, lead counsel was unexpectedly absent
due to illness and was not supervising her when she requested a recess.

Under the mandatory obligation conferred by SID 14.2(D), defense counsel

services, and imposes an obligation to complete seven hours of continuing legal
education per year related to the attorney’s public defense practice.



was not qualified to proceed. Mabruk was therefore categorically deprived
of qualified counsel during this portion of his trial. The Court of Appeals
decision conflicts with the plain text of the rule intended to protect the
constitutional rights of criminal defendants, meriting RAP 13.4(b)(1) and (3)

review.

City of Seattle v. Ratliff, 100 Wn.2d 212, 667 P.2d 630 (1983), is

analogous. A rule 9° intern was ordered to represent a defendant without the
presence of his supervisor. Id. at 214. The court determined that “counsel”
under the federal and state constitutions “includes only those persons
authorized by the courts to practice law.” 1d. at 217. A rule 9 intern was not
“counsel” unless in full compliance with APR 9’s requirements. Id. at 218.
“No showing of prejudice from such error need be made” given that “an
outright.denial of counsel is conclusively presumed to be prejudicial.” Id. at
219. “Denial of representation by one actually authorized to practice in court
constitutes a denial of counsel, not merely ineffective assistance” and is per
se reversible. Id. at 220.

Reversal is required here for the same reasons. SID 14.2(D) sets
forth the requirements of counsel in adult sex cases. During a significant and
important portion of the trial—the entire jury selection process—Mabruk’s

second chair counsel was not qualified under SID 14.2(D). As she herself

3 See APR 9.



acknowledged, she was not “counsel” or a qualified “attorney” under the
mandatory rule. Irrespective of prejudice, Mabruk was denied counsel when
unqualified second chair counsel was forced to proceed without a

supervising attorney. This deprivation requires reversal.

The Court of Appeals distinguished Radliff on the basis that second
chair counsel was not a law student but a practicing attorney with six years’
experience. Appendix at 6. If being admitted to practice law was sufficient
to qualify under the rule, then it would render the additional qualifications
under SID 14.2(D) completely superfluous, given that SID 14.1(A), which
SID 14.2(D)(1) explicitly incorporates, already requires all public defenders
to “[s]atisfy the minimum requirements for practicing law in Washington as
determined by the Washington Supreme Court.” Given that court rules are
interpreted as statutes, they must be interpreted “to give effect to all the
language used so that no portion is rendered meaningless or unnecessary.”

Cornu-Labat v. Hosp. Dist. No. 2 of Grant County, 177 Wn.2d 221, 231, 298

P.3d 741 (2013) (emphasis added). The Court of Appeals decision runs
afoul of this basic interpretive principle, warranting RAP 13.4(b)(1) review.
The Court of Appeals also relied on Division Three’s decision in
State v. Flores, 197 Wn. App. 1, 386 P.3d 298 (2016), review denied, 188
Wn.2d 1003 (2017). Appendix at 7. The Flores court stated, “the [Ratliff]

court expressly defined constitutional ‘counsel’ as a person authorized to



practice law. There is simply no rule history or subsequent case law
suggesting that the court intended the adoptions of Standard 14.2 to refine
the constitutional meaning of counsel.” Flores, 197 Wn. App. at 13
(citations omitted). But resorting to rule history or case law suggesting
intent is neither necessary nor advisable where SID 14.2°s language could
not be clearer in expressing a mandatory requirement. The Court of Appeals
decisions here and in Flores reach their results only by ignoring the
mandatory language of SID 14.2. This runs contrary to decisions that direct
that plain, unambiguous language must be applied as written. E.g., Jafar v.
Webb, 177 Wn.2d 520, 526, 303 P.3d 1042 (2013) (“If the rule’s meaning is
plain on its face, we must give effect to that meaning as an expression of the
drafter’s intent.”). RAP 13.4(b)(1) review is warranted.

Although the instant Court of Appeals decision did not address. the

issue, the Flores court also relied on both State v. A.N.J., 168 Wn.2d 91, 225

P.3d 956 (2010), and In re Personal Restraint of Gomez, 180 Wn.2d 337,

325 P.3d 142 (2014), for the proposition that the professional standards are

nonbinding. Flores, 197 Wn. App. at 13-14. Yet when A.N.J. and Gomez

were decided, the professional standards were nonbinding—they had yet to
be adopted through the Washington Supreme Court’s rule making process.
Gomez, 180 Wn.2d at 351-52; AN.J., 168 WN.2d at 109-10. And in

Gomez, defense counsel actually complied with the standards. Gomez, 180



Wn.2d at 352-53. A.N.J. and Gomez do not support the Flores court’s

proposition that professional standards are merely guidelines because when

AN.J. and Gomez were decided, guidelines is all the professional standards

were—they had not yet been formally adopted as mandates by the
Washington Supreme Court.

The Court of Appeals also held that noncompliance with the SID “““is
not a categorical denial of counsel. To do anything else is to impose a higher
standard of representation for indigent defendants than the Sixth Amendment
requires for retained counsel.” Appendix at 7 (quoting Flores, 197 Wn.
App. at 14). This misinformed statement calls out for RAP 13.4(b)(4)
review because it misapprehends the role of private attorneys and public
defenders in the criminal court system, presenting a matter of substantial
public importance.

Defendants who retain their attorneys with money have choice.
They can ascertain the qualifications of various attorneys, negotiate fees, and
make informed decisions based on experience, expense, need, online
reviews, and a potentially infinite number of other criteria about whether to
retain particular counsel.

Indigent defendants, by contrast, have no choice. They are provided
the attorney assigned to their case. This lack of choice is precisely why a

minimum set of qualifications is necessary. The SID does not impose a



higher standard of representation for appointed counsel but ensures a
minimum standard of representation given that the accused otherwise lacks
choice of counsel.

RAP 13.4(b)(4) review is appropriate for another reason. If nothing
binds courts and public defenders to follow the indigent defense standards,
then why bother having them at all? The vast majority of criminal cases in
Washington proceed with court-appointed counsel. Allowing or, as in this
case, requiring public defenders to proceed when they fail to satisfy
minimum qualifications does harm to the integrity of the judicial process and
clouds the public’s view of the court system. If the courts will not be
expected to comply or demand compliance with basic, easy-to-follow
procedural requirements intended to ensure qualified, competent counsel for
the accused, then there will rightly be no confidence in the substance of their

rulings. This issue warrants review under RAP 13.4(b)(4).

-10-



E. CONCLUSION

Because he satisfies RAP 13.4(b)(1), (3), and (4) review criteria,
Mabruk asks that this petition for review be granted.
DATED this ﬁ;‘ﬁ_ day of July, 2018.
Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

bellg 4.2

KEVIN A. MARCH
WSBA No. 45397
Office ID No. 91051
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
STATE OF WASHINGTON,

) No.76155-2- =
) =
Respondent, ) DIVISION ONE =
; ©
V.
) o
SAID I. MABRUK, ) UNPUBLISHED OPINION w
) \ !
Appellant. ) FILED: June 18, 2018
)

LEACH, J. — Said Mabruk appeals the judgment and sentence for his

convictions for first degree child molestation,‘ second degree child molestation,
unI.anUI imprisonment, and three counts of fourth degree assault. He contends
that the trial court erred by (1) requiring one of his attorneys to conduct voir dire in
the absence of-co-counsel,k (2) admitting evidence that the victim had been
exposed to the virus causing genital herpes, (3) prohibiting his attorneys from
questioning potential juroré abouyt genital herpes, and (4) imposing community
custody conditions that are not crime related. We remand for the trial court to strike
the challenged community custody conditions. In all other respécts, we affirm.
' . FACTS
Said Mabruk and Nurayne Adem were married in Ethiopia and had four

children together: son M.l (date of birth May 12, 2001), daughter W.I. (date of



76155-2-112

birth November 11, 2002), son A.l. (date of birth December 16, 2004), and
daughter Z.1. (date of birth June 17, 2007). Around 2007 or 2008, Adem moved to
Dubai to obtain work cleaning houses. In 2011, Mabruk moved with the four
children to Seattle, where he worked as a taxicab driver.

fn 2015, W.1. was in fifth grade. During a discussion about “appropriate
versus inapprSpfiate touch” in her elementary school health class, W.l. became
very upset and started to cry. W.I. told a friend that Mabruk sexually abused her
and physically abused all four siblings. The friend convinced W.1 to tell a teacher.
The State charged Mabruk with first dégree child molestation, second degree child
molestation, unlawful impriéonmént, and three counts of fourth degree assault with
a domestic violence aggravator.

W! testified that MabAruk began sexually abusing her when she was in the
second grade. She testified that Mabruk touched her breasts and her vaginal area
and rubbed his penis against her vagina. Wl testified that this happéned
approximately every other nigﬁt. Mabruk told W.I. that “all of his friends do it with
their daughters” and not to tell anyone about it. All four children testified that
Mabruk would regularly hit them, step on their hands, or tie their hands behind their
backs.

A jury convicted Mabruk as charged. Mabruk appeals.
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ANALYSIS

1. Right to Counsel

Mabruk conten'ds_'that one of his co\urt~'appointed éttomeys did not have the
requisite experience required by the sténdards for indligent defense. He claims
that the trial court violated his right to counsel when it required this attorney to
conduct a portion of voir dire in the absence of co-counsel.

Attornéys Mark Adair and Jennifer Shotwell represented Mabruk at trial. At
the time 6f trial, Shotwell had been a licensed attorney for 6 years. She had never
represented a defendant charged with a class A felony or a sex offense.!

On the second day of jury selecfion, Adair was absent due to illness.
Shotwell asked to recess the trial that day. The State did not object, and the trial
court granted the reces_sy. The following day, Adair was present. Parties continued
withbhardship exemptions and individual questioning of potential jurors.

Parties reconvened the following | Monday for general questioning of
~ potential jurors. Adair was again absent due to iliness. Shotwell stated, “But
having parﬁcipated in the first cbublé of rounds of the individual voir dire, | am fine
doiing this today without him. He will obviously be present tomorrow.”

Adair -was still absent the next day. Shotwell requested another recess.
She stated that she was uncomfortable proceeding Without Adair due to her lack

of experience. The State objected, citing numerous prior delays and the difficulty

' Adair's qualifications are not part of the record.
-3-
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of rescheduling witnesses. The trial court denied the recess. Shotwell requested
to “step out and notify the supervisor who may wan;c to come over and step in.”
“Shotwell’s supervisor, Benjamin Goldsmith, came to the courtroom to observe.2
After individual questioning, Shotwell again objécted to proceeding with
~ general voir dire without Adair present: l don't think that it is effective assistance
of counsel, particularly given the fact that as | said | haven't tried a sex case, or
picked a jury on a sex cas’}e.‘k I haQen’t tried a class A case.” The trial court agreed
to give the defense add.itional time for general voir dire so that Adair could

participate in a portion of it the following morning.

2 The record is unclear as to when Goldsmith arrived. The only reference
to his appearance took place the following day, October 5:

THE COURT: | want to note that yesterday the defense made
a motion to recess for yesterday due to Mr. Adair’s iliness with us
during the proceedings yesterday.

Ms. Shotwell was the supervising attorney from your office; is
that right?

MS. SHOTWELL: That is correct, Your Honor.
~ In order to comply with the standards for indigent defense, |
felt like Mr. Goldsmith really needed to be here. He was here.
THE COURT: What is Mr. Goldsmith’s first name?
MS. SHOTWELL: Benjamin, my supervisor.

THE COURT: | want to note, as | expect you did yesterday.

4-
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The following day Adair remained ill. The State agreed not to call any
witnesses that day, and Shotwell did not objeét to completing general voir dire
without Adair.3 |

Our federal and state constitutions each guarantee a defendant the right to
counsel at all critical stages of a criminal prosecution.* We review claims of a
denial of the right to counsel de novo.5

CrR 3.1(d)(4) provides that an attorney for an indigent defendant must
certify to the court that he or she complies with Washington Supreme Court's
Standards for Indigent Defense (SID). Relevant here is SID 14.2, which outlines
requirements for court-appointed attdrneys according to the severity or type\ of
case. SID 14.2(D)(ii) provides that a court-appointed attorney representing a
defendant in an adult sex offense case must, in addition to other requirements not
relevant here, have been “counsel alone of record in an aduit or juvenile sex
offense case or shall be supervised by or consult with an attorney who has
experience representing juveniles or adults in sex offense cases.”

Mabruk contends thét because Shotwell did not meet the requirements of
SID 14.2(D), he was “effectively forced to proceed without ‘counsel.” Mabruk

relies on City of Seattle v. Ratliff.¢ In Ratliff, a trial court ordered a law student

3 At the close of the State’s case, Shotwell also argued a half-time motion
to dismiss without Adair, who was in another courtroom for a different case.
Shotwell stated, “We can proceed without him.”

4 U.S. ConsT. amends. VI, XIV, § 1; WASH. CONST. art. |, § 22,

5 State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010).

6100 Wn.2d 212, 667 P.2d 630 (1983).

5.
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working as a Rule 9 intern’ to represent a defendant without the presence of his
supervising attorney.® The Ratliff court noted that “counsel” as used in the Sixth
Amendment to the Un‘ited States Constitution and article 1, section 22 of the state
constitution “includes only those persons authorized by the courts to practice law.”
Because a Rule 9 intern is not authorized to practice without a qualified supervisor,
the court held that this constituted “an outright denial of counsel,” requiring
reversal. 0

We distinguish this case from Ratliff. Shotwell was not a law student. She
was fully authorized to practice law and had done so for 6 years. The standards
for indigent defense were adopted to provide guidance for what constitutes
effective assistance of coun'sel.-11 They do not function as a requirement for
admission to practice.'? “[T]he professional standafds are evidence of what should
be done, no more.”® Thus, the trial court did not deny Mabruk’s right to counsel

when it required Shotwell to conduct a portion of voir dire without Adair.

_ 7 APR 9(a) authorizes “supervised professional practice by qualified law
students, enrolled law clerks, and recent graduates of approved law schools when
they are licensed pursuant to this rule.”

8 Ratliff, 100 Wn.2d at 214.

9 Ratliff, 100 Wn.2d at 217.

10 Ratliff, 100 Wn.2d at 2189.

1 Mabruk does not argue that Shotwell prowded ineffective assistance of
counsel.

12 The preamble to the SID provides that the standards for indigent defense
were adopted “to address certain basic elements of public defense practice related
to the effective assistance of counsel. . . . The Court adopts additional Standards
beyond those required for certification as guidance for public defense attorneys in
addressing issues identified in State v. A.N.J., 168 Wn.2d 91 (2010).” (Emphasis
added.)

13 State v. A.N.J., 168 Wn.2d 91, 113, 225 P.3d 956 (2010).

-6-
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Division Three of this court reached a similar conclusion in State v. Flores.4

In Flores, the defendant’s court-appointed counsel had not been practicing law for
at least 2 years when he represerited the defendant in a class A felony case, as
required by SID 14.2(B). The Flores court held that a court may consider violation
of the standards for indigent defense as evidence of ineffective assistance of
counsel, but it is “not a categorical denial of counsel.”’> The Flores court noted
that such an interpretation “would actually put this court in conflict with Ratliff”
because the Ratliff court expressly defined constitutional “counsel” as a person
authorized to practice law.'®

[W]e conclude that the adoption of the SID did not redefine what

constitutes counsel under the Sixth Amendment. As in Gomez and

A.N.J., we hold that violation of the SID is evidence of ineffective

assistance of counsel. Itis not a categorical denial of counsel. To

do anything else is to impose a higher standard of representation for

indigent defendants than the Sixth Amendment requires for retained
counsel.l']

2. Admissibility of Herpes Evidence

Mabruk contends that the trial court erred in admitting evidence that W.1.
had been exposed to genital herpes. He argues that the evidence was minimally
relevant and unduly prejudicial because the State did not present evidence that he

had genital herpes.

14 197 Wn. App. 1, 386 P.3d 298 (2016), review denied, 188 Wn.2d 1003
(2017).

'S Flores, 197 Wn. App. at 14.

% Flores, 197 Wn. App. at 13.

7 Flores, 197 Wn. App. at 14.
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Paula Newman-Skomski, a forensic nurse examiner at Providence Medical
Center, performed a sexual assault examination of W.. Newman-Skomski
observed lesions on W.1.'s genital area. W.I. told Newman-Skomski that she had
the lesions “oﬁ and on jf‘or some time.” A“blqod test showed that W.1. had been
previously exposed to the viru§ causing genital herpes. Newman-Skomski
concluded that the lesions were likely genital herpes based on W.1.’s self-report in
addition to the test results. However, Newman-Skomski testified that she was
unable to conclusively‘ determine that the lesions were genital herpes without a
culture. She stated shé was unable to perform a culture because the lesions were
already heéling. Newman-Skomski festified that genital herpes was transmitted
only through skin to skin contact.

| The State did not present any evidence that Mabruk had genital herpes.
Detective Todd Jones testified that he did not seek a court order to test Mabruk for
genital herpes bécause “[ijt was determined that the »test‘ing.for that would not be
definitive.”

Mébruk moved to exclude any reference to genital herpeé. The trial court
denied the motion-.

Evidence is relevant when it has “any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable

or less probable.”® Relevant evidence is admissible unless a rule of law prohibits

8 ER 401.
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its admission.'® ER 403 prohibité the trial court from admitting relevant evidence
“if its probative value is substantially outweighed by the danger of unfair prejudice.”
““IU]nfair prejudice” is that which is more likely to arouse an emotional response
than a rational decision by the jury’” and “suggest[s] a decision on an improper
basis.”® “[N]early all evidence will prejudice one side or the other,” and “[e]vidence
is not rendered inadmissible under ER 403 just because it may be prejudicial.”?!

A trial court sits in the best position to determiﬁe the prejudicial effect of
evidence.22 This court reviews a trial court’s decision to admit or exclude evidence
for abuse of discretio_n?3 ~ A trial court abuses its -discretion when it makes a
manifestly unreasonable decision or bases its decision on untenable grounds or
reasons.?

To convict Mabrﬁk of first degree and second degree child molestation, the
State had to prove that Mabruk had “sexual contact” with W.1.25 RCW 9A.44.010(2)
defines “sexual contact;’ as “any touching of the sexué! or other intimate parts of a
person done for the purpose of grafifying sexual desire of either party or a third

party.”

9 ER 402.

20 State v. Cronin, 142 Wn.2d 568, 584, 14 P.3d 752 (2000) (first alteration
in original) (quoting State v. Gould, 58 Wn. App. 175, 183, 791 P.2d 569 (1990)).

21 Carson v. Fine, 123 Wn.2d 206, 224, 867 P.2d 610 (1994).

22 state v. Powell, 166 Wn.2d 73, 81, 206 P.3d 321 (2009).

23 State v. Gunderson, 181 Wn.2d 916, 922, 337 P.3d 1090 (2014).

24 Gunderson, 181 Wn.2d at 922.

25 RCW 9A.44.083, .086.

-0-
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Here, the trial court did not abuse its discretion in denying Mabruk’s motion
to exclude the challenged testimony under ER 403. The evidence that W.1. had
been exposed to genital herpes had probative value. W.l. was between nine and
eleven years old during the charging period for first degree child molestation and
was twelve years old during the charging period for second degree child
molestation. W.1. told Newman-Skomski that she had never had voluntary sexual
contact with ényone and had no other history of sexual abuse. Evidence that W.L.
had been exposed to genital herpes corroborated her testimony that Mabruk had
sexual contact with her.

Furthermore, Mabruk does not show that the danger of unfair prejudice
outweighed the evidence’s probative value. The evidence was subject to
extensive cross-examination. Newman-Skomski acknowledged that she could not
conclusively determine that W.1.'s lesions were genital herpes. And the State
presented no evidence that Mabruk had genital herpes. Although genital herpes
is a subject that could likely provoke an emotional response, the ftrial court
reasonably concluded that prejudicial nature of this evidence did not outweigh its

probative value.?® The trial court did not abuse its discretion.

26 See, e.g., State v. Haq, 166 Wn. App. 221, 261-62, 268 P.3d 997 (2012)

(in case involving a shooting at a Jewish community center, trial court did not abuse

its discretion admitting jail phone calls referencing other acts of terrorism, despite

the fact that terrorism could arouse an emotional response, because it was

_undisputed at trial that there were no links between the defendant and any terrorist

groups).
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3. Voir Dire Reqarding Herpes Evidence

Mabruk next argues that the trial court erred in preventing him from asking
potential jurors about the impact of the genital herpes evidence on their ability to
assess W.l's credibility. He contends that this deprived him of a fair trial,
necessitating reversal.

During general voir dire, Mabruk asked pbtential jUrors the following
question:

Well, the fact is that you know we will hear some disturbing
allegations in this case. The first question that | have for you all, you

can feel free to raise your cards, is whether anybody is really going

to believe a 12-year-old girl with genital herpes is going to come in

here and get on the stand and say that her father sexually molested
her, probably wasn't true?

The State objected, arguing that it was ﬁnproper for potential jurors to hear about
specific evidence the State planned to introduce. The trial court sustained the
objection.?’” Mabruk continued with voir dire: “Herpes aside, What | am asking you
is do you think that a child is going to come in here and be likely to lie about being
sexually abused?” Mabruk proceeded to question the venire-extensively about
whether they could objectively assess a child victim’s credibility. Mabruk did not
ask any further questions about herpes or any type of sexually transmitted disease.

The purpose of voir dire “is to enable the parties to learn the state of mind

of the prospective jurors.”?® However, voir dire‘should not be used “‘to educate the

27 The record does not contain the trial court’s ruling. However, the parties
memorialized the ruling on the record later in the day.
2 State v. Tharp, 42 Wn.2d 494, 499-500, 256 P.2d 482 (1953).
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jury panel to the particular facts of the case.”?® A trial court has broad discretion
in determining the scope and extent of voir dire.3® We will not disturb a trial court’s
ruling regarding the scope of voir dire “[a]bsent an abuse of discretion and a
showing that the accused’s rights have been substantially prejudiced thereby.”!
“The refusal to permit specific questions is not reversible error absent an abuse of
discretion, which will be found only if the questioning is not reasonably sufficient to
test the jury for bias or partiality.”?

Here, Mabruk fails to show prejudice. Mabruk questioned potential jurors
at length about their ability to be objective in evaluating the testimony of a child
victim of sexual abuse. \Mabruk argues that “the trial court’s solution should not
have been the wholes-ale breclusion .of ahy discussion of sexually transmitted
disease.” But nothing in the record suggests trh‘e trial court would have prevented
Mabruk from asking potential jurors hypothetical questions about sexually
transmitted disease. The trial court did not abuse its discretion.

4. Cumulative Error

Mabruk asserts that the cumulative effect of the alleged trial errors mandate
a new trial. “The cumulative error doctrine applies ‘when there have been several

trial errors that standing alone may not be sufficient to justify reversal but when

29 State v. Frederiksen, 40 Wn. App. 749, 752, 700 P.2d 369 (1985) (quoting
People v. Williams, 29 Cal. 3d 392, 408, 628 P.2d 869, 174 Cal. Rptr. 317 (1981)).

30 CrR 6.4(b); Frederiksen, 40 Wn. App. at 752.

31 State v. Yates, 161 Wn.2d 714, 747, 168 P.3d 359 (2007) (alteration in
original) (quoting Frederiksen, 40 Wn. App. at 752-53).

32 Frederiksen, 40 Wn. App. at 752.
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combined may deny a defendant a fair trial.”3® But a new trial is not warranted
when the errors have little or no effect on the outcome.3* Because Mabruk cannot
show multiple errors affected the outcome at his trial, his cumulative error claim

fails.

5. Conditions of Community Custody

Mabruk challenges three conditions of community custody. He contends
that the trial court exceeded ité stétutory authority because the conditions are not
crime related.

The Sentencing Reform Act of 198135 authorizes the trial court to impose
crime-related prohibitions andéfﬁrmative conditions as part of a sentence.®® A
condition is “crime-related” if it “prohibit[s] conduct that directly relates to the
clircumstances of the crime for which the offender has been convicted.”” We
review a trial court’s impositidn of crime-related .community custody conditions for
abuse of discretion.® |

Mabruk challenges conditions preventing him from entering “sex-related
businesses” and possessing “sexually explicit” or “erotic” materials. Here, there is

no evidence that Mabruk’s criminal conduct was related to his frequenting of sex-

33 |n re Pers. Restraint of Morris, 176 Wn.2d 157, 172, 288 P.3d 1140 (2012)
(quoting State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000)).

34 Morris, 176 Wn.2d at 172.

35 Ch. 9.94A RCW.

36 State v. Johnson, 180 Wn. App. 318, 325, 327 P.3d 704 (2014).

3T RCW 9.94A.030(10).

38 State v. Irwin, 191 Wn. App. 644, 656, 364 P.3d 830 (2015).
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related businesses or his possession of sexually explicit materials. The State

relies on State v. Magana®® to show that the trial court properly imposed these

conditions because Mabruk’s crimes were sexual in nature. But, in State v.
Norris,*° this court disagreed With Magana to the degree the decision “stands for
either a categorical approach or the broad proposition that a sex offense conviction
alone justifies impésition of a crime-related prohibition.” There must be some
evidence supporting a nexus between the crime and the conditioq. In the absence
of any evidence éhowing thét sex-related businesses or sexually explicit materials
contributed in 'some way to the crime, the trial court abused its discretion by
imposing these conditions.*! .

Mabruk also challenges a condition requiring him to remain at home
between the hours 6f 10:00 p.m. and 5:60 a.m. Mabruk contends, and the State
concedes, that the court did not have statutory authority to impose this condition
because it is not crinﬁe related. The crime occurred in the home where Mabruk

and W.I. resided. Thus, the curfew is not directly related to the crime.

39197 Wn. App. 189, 201, 389 P.3d 654 (2016).

40 1 Wn. App. 2d 87, 98, 404 P.3d 83 (2017), review granted, No. 95274-4
(Wash. Mar. 7, 2018).

41 Because we find that these conditions are insufficiently related to the
crime, we need not address Mabruk’'s argument that the restriction on possessing
sexually explicit materials is unconstitutionally vague.
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We remand to strike the three challenged community conditions. In all other

respects, we affirm Mabruk’s judgment and sentence.

Lo

WE CONCUR:
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